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TECHNOLOGY CORNER
“

Stretching the bandwidth of International Shoe:
Internet jurisdiction and bankruptcy

By L.P. Harrison 3rd and Stephen Z. Starr of Curtis, Mallet-Prevost, Colt & Mosle LLP. Harrison is
chairman of the firm’s bankruptcy department.

For bankruptcy practitioners, the Internet as a ba-
sis for asserting jurisdiction over parties in bankruptcy
proceedings presents interesting new jurisdictional
issues, particularly in cross-border insolvencies.

In the cross-border insolvency context, to assert U.S.
bankruptcey jurisdiction over a foreign-based entity,
such entity must have had minimum contacts with
the forum (which under F.R.Bank.P. 7004(f) is the en-
tire U.S.), and the exercise of jurisdiction must be “fair
and reasonable™ as mandated by the United States
Supreme Court in International Shoe v. Washington.

The minimum contacts requirement is satisfied
when the defendant has had such contacts, in terms
of number and extent, with the forum, which would
lead the defendant to expect to be sued there be-
cause the defendant has purposefully availed him
or herself of the forum’s laws.? Two types of per-
sonal jurisdiction can arise from a nonresident
defendant’s contacts with the forum: specific juris-
diction and general jurisdiction.® For there to be
general jurisdiction, contacts must be “continuous
and systematic.” For there to be specific jurisdic-
tion, the nonresident defendant’s contacts with the
forum must give rise to a particular suit.®

An interesting question is whether a foreign-
based entity will be subject to U.S. bankruptcy ju-
risdiction if its contacts with the U.S. were only via
the Internet. The British Columbia Court of Appeals,
the highest court of British Columbia, recently ex-
plored the outer limits of International Shoe and its
progeny in the era of cyberspace in the international
case of Braintech, Inc. v. Kostiuk.®

In Braintech, the respondent in the case was a
technology company, in the development stage, spe-
cializing in visual recognition systems. Its corporate
offices were in Vancouver, British Columbia, and its
research and development facility was located in
Austin, Texas.” Its stock traded on the OTC market
in the U.S.® Braintech obtained a default judgment
from a Texas state court against one John Kostiuk,
a resident of Vancouver, British Columbia.

The Texas action was based on alleged defamation
of Braintech’s business as a result of certain postings
about Braintech which Kostiuk e-mailed to an elec-
tronic bulletin board (maintained by Silicon Inves-
tor), established to facilitate discussion and exchange
of information regarding technology stocks and com-
panies.® In the action it filed in Texas, Braintech as-
serted jurisdiction over Kostiuk under Texas’ long-
arm statute based on commission of a tort in Texas.!°
Braintech obtained a default judgment in Texas state
court based upon service on the Texas Secretary of
State, which in turn served Kostiuk by registered mail,
return receipt requested, at an address in Vancouver.!!

Subsequent to obtaining a default judgment in
Texas, Braintech commenced an action in British
Columbia to obtain a Canadian judgment against
Kostiuk based on its Texas state court judgment.
The British Columbia Court of Appeal framed the
case as turning on whether the Texas court prop-
erly had jurisdiction over the action.!?

The Court cogently considered the role of the
Internet in its jurisdictional analysis as follows: “[i]t
is apparent the “real and substantial connection”
relied upon for the assumption of jurisdiction by
the Texas court is the alleged publication there of a
libel which affected the interests of resident present
and potential investors. This is true only if the mode
of communication through the Internet supports
this conclusion.”®

The Braintech court, in applying the jurisdictional
test set forth in a seminal U.S. case, Zippo Mfg. Co.
v. Zippo Dot Com, Inc.,’ reasoned that, “it is clear
Kostiuk is not the operator of Silicon Investor. It is
equally clear the bulletin board is ‘passive’ as post-
ing information volunteered by people like Kostiuk,
accessible only to users who have the means of gain-
ing access and who exercise that means.”'®

The Braintech Court thus concluded that: “the
complainant must offer better proof that the defen-
dant has entered Texas than the mere possibility that
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someone in that jurisdiction might have reached out to
cyberspace to bring the defamatory material to a screen
- in Texas. There is no allegation or evidence that Kostiuk
had a commercial purpose that utilized the highway
provided by the Internet to enter any particular juris-
diction.” 7y
“It would create a crippling effect on freedom of ex-
pression if, in every jurisdiction the world over in which
access to Internet ecould be achieved, a person who
posts fair comment on a bulletin board could be haled
before the courts of each of those countries where ac-
cess to this bulletin board could be obtained.”
* %k % ¢
“The allegation of publication fails as it rests on the
‘meére transitory, passive presence in cyberspace of the
alleged defamatory material. Such a contact does not
constitute a real and substantial presence.”!¢
In the cross-border insolvency context, Internet ties
with a U.S. forum may help those seeking to establish
bankruptcy jurisdiction over foreign entities satisfy the
necessary minimum contacts requirement. Alterna-
tively, failure to be mindful of Internet jurisdictional
issues could create a trap for the unwary for those
representing foreign entities seeking to defend against
a claim of U.S. bankruptcy jurisdiction. '
These issues will be explored in greater detail in a
panel program on “The Internet's Effect on Jurisdic-
tion and Venue in Bankruptcy Cases.” The program,
scheduled for March 23, 2000, will occur as part of
the American Bar Association Business Law Sec-
tion Spring Meeting in Columbus, Ohio.
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